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Investor-State Arbitration:

Channels Impacting Inequality

—
(1) providing unequal substantive rights
(2) providing unequal procedural rights
(3) providing unequal remedies

(4) entrenching unequal systems, and

(S) creating inequalities in terms of who writes the
rules
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(1) providing unequal substantive rights that strengthen the legal force of certain
economic rights and “expectations”, with potentially negative impacts on competing
rights and interests;

(2) providing unequal procedural rights to a certain class of actors, easing their ability
to challenge regulatory measures negatively impacting their economic operations and
performance, while retaining relatively high barriers for other individuals and entities
to use legal actions to protect and enhance broader public interest aims;

(3) providing unequal remedies that require governments to pay significant financial
compensation to “property” holders for interference with their economic rights and
expectations while violations of non-economic rights and interests can be
perpetrated without the same financial consequences for governments;

(4) entrenching unequal systems and hindering the ability of domestic institutions
(including courts and legislators) to address inequalities; and

(5) creating disparities in the ability of different actors to participate in understanding
and shaping relevant rules through relevant domestic and international institutions.




(1) providing
unequal L .

- Key principles espoused by investment
tribunals:

substantive nghts
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(2) prov ’d]m“ » Jettison the traditional rule about how you define
unequal property rights
procedural rights
* Protect “vested nights™ and mere “expectations”

(3) prov ldmg *  Protect investors aganst change to the legal and policy

unequal remedies framework that was in place at the time the investment

was made (even without a stabilization provision)

(4) entrenching

* Protect against corrections that depart from the status
quo

unequal systems,
and

“There is certainly an obligation not to alter
the legal and business environment in which

S the investment has been made” (Occidental
A v. Ecuador, 2004, para. 191)

-
writes the rules
3
np

Occidental relates to new interpretation of tax law; this has implications for situations
— not uncommon — when a government agency charged with enforcing the law shifts
its interpretation and enforcement strategy;

(5) creating
inequalities in




(1) providing
unequal

substantive rights

(2) providing
unequal
procedural rights

(3) providing
unequal remedies

(4) entrenching

unequal systems,
and

(5) creating
inequalities in
terms of who
writes the rules

How does scope of protection of substantive
economic rights under investment treaties
compare with property rights protections
under other systems with strong property
rights protections (¢.g. under domestic US
law?)

* Tribunals much more protective of
economic rights and expectations,
shielding them against government/policy
interference

* Reported success rate for claimants in
ISDS - roughly 40%

* Cf. success rates for claimants in US
indirect expropriation cases — 4%
4
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(1) providing
unequal

substantive nights

(2) providing
unequal
procedural rnights

(3) providing
unequal remedies

(4) entrenching

unequal systems,
and

(5) creating
inequalities in
terms of who
writes the rules

providing unequal substantive rights that strengthen the legal
force of certain economic nghts and “expectations”, with
potentially negative impacts on competing nghts and
iterests

Example: [nvestor A sought 1o develop a mine in the bost country
Certain government officials sought to encourage the investment,

while other officials and members of local communities expressed
concerns that the project would result in harms to the human and
natural environment

After an environmental assessment of the project was conducted,
government officaals at the provincial and federal level rejected the
proposed mine. The reasoning behind their decisson adopted an
approach to environmental analysis that was more precautionary
and responsive 10 environmental/social concerns than had been
applied in approving previous projects.

Investor A brought an ISDS case to challenged the decision to reject
its projgect. The tribunal determined that the government had
created, and then frustrated, the investor’s “legaimare expectations™
regarding approval of the mane and therefore violated the

mvestment treaty. -
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(1) providing
unequal
substantive rights

(2) providing
unequal
procedural rights
(3) providing
unequal remedies

(4) entrenching

unequal systems,
and

(5) creating
inequalities in
terms of who
writes the rules

Example: Company A and Company B were engaged in
htigation over the validity over Company B's itellectual
property rights. Company A prevailed when the court held
that Company B's patent was invalid, The court decision
had the effect of increasing commercialization and use of
the technology that had been covered by the patent

Company B challenged the court decision in ISDS.
Company A has no nght to participate in the proceeding to
defend the outcome of the underlying litigation.

Example: Investor A and Community A were engaged in
litigation in the host country regarding Investor A's liability
to Community A for environmental pollution. Investor A
lost the liigation, and was ordered to pay Community A
damages. Investor A sued the host country in ISDS, and
asked for an order from the tribunal excusing it from having
to pay damages to Community A. Community A has

no right to participate in the ISDS dispute, and would have
had no right to bring an ISDS case if it had lost the
underlying litigation.

providing unequal procedural rights to a certain class of actors, easing their ability to
challenge regulatory measures negatively impacting their economic operations and
performance, while retaining relatively high barriers for other individuals and entities
to use legal actions to protect and enhance their or broader public interestaims




(1) providing
unequal
substantive rights

(2) providing
unequal
procedural rnights

(3) providing

unequal remedies

(4) entrenching
unequal systems,
and

(5) creating
inequalities in

Example: Investor A's operations in the host country
emitted pollutants harmful to the environment and
surrounding communities. The host government did not
take action to restnct Investor A's harmful conduct until
members of the local communities brought an international
human nghts case against the host country seeking to
compel the host country to take action against Investor A

After the communities initiated the human nights case, the
government revoked Investor A's permission to operate.
When the government took that action, however, Investor A
sued the government through ISDS, seeking $700 mallion in
damages. Due to the potential liability faced by the host
country in the ISDS case, it 1s consadering whether to settle
the case by reinstating Investor A's operating permit. The
affected communities do not have any right to participate in
the ISDS case and affect whether, or on what terms, a
settlement would be entered into between the government
and Investor A.

terms of who
writes the rules
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providing unequal procedural rights to a certain class of actors, easing their ability to
challenge regulatory measures negatively impacting their economic operations and
performance, while retaining relatively high barriers for other individuals and entities
to use legal actions to protect and enhance their or broader public interestaims

Indeed, ISDS has led to awards of unprecedented size to foreign investors in the
context of international review of sovereign countries. The total ordered
compensation in ISDS has been approximately as follows based on areview of 86
ISDS awards (all amounts in USD):4

i From states to large5 (over 1 billion in annual revenue) or extra-large (over 10
billion in annual revenue) companies: 7.5 billion

i From states to very wealthy individuals (over USD 100 million in net wealth): 1.1
billion

W From states to other individuals (under 100 millionin net wealth): 325 million
i From states to other9 companies (over usd 100 million inannual revenue, less
than 1 billion): 270 million

W Total from states to foreign investors: 9.2 billion



(1) providing

unequal - Example: Investor A received various government
substantive rights incentives that supported its operations in the host

, country. The government subsequently stopped
(2) providing providing the incentives based on the ground that they
unequal were not legal. (The government had rules limiting
procedural rights use of incentives in order to limit the costs to

taxpayers and to competitors that can anise from

(3) providing unrestricted use of incentives).

unequal remedies

The investor brought an ISDS claim seeking millions
of dollars in “compensation” effectively reinstating

(4) entrenching . .
- the incentives.

unequal systems,

The tribunal determined that even though the investor
did not have the nght to continue receive the

(5) creating incentives under domestic law, it had a “legitimate
inequalities in expectation” that it could continue to receive those
terms of who incentives, and awarded the investor roughly 80

writes the rules million euros in damages, not including interest. T
S - s
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entrenching unequal systems and hindering the ability of domestic institutions
(including courts and legislators) to address inequalities
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Example: When Investor A invested in developing an
oil field in the host country, the tax rate on firms
engaged in that sector was extremely low. (The
government had adopted the low tax rate in order to
encourage foreign investment). Roughly ten years
later, when commodity prices were significantly
higher and continuing to ¢limb, the host government
sought to revise its tax laws so as to capture a greater
share of the benefits from investments in its natural
resources. The legislature established a windfall profits
tax, taxing “excess profits” at 75%.

After the government imposed the tax, the investor
challenged that measure in ISDS. The tribunal agreed
with the investor that the tax violated the treaty, and
ordered the government to pay compensation equal to
the difference between the tax rate in force when the
investment was made and the increased tax rate.

entrenching unequal systems and hindering the ability of domestic institutions
(including courts and legislators) to address inequalities




(1) providing
unequal
substantive rights

Impacts on inequality due to answers to the following
questions:

*  Who drafts the treaties? (e.g,. executive at federal

(2) providing level) With what input?

unequal

procedural rights *  Who interprets the treaties? (private arbitrators
appointed by parties, not public officials; not

(3) providing accountable to states; decisions not reviewable

errors of fact or law can stand)

unequal remedies

b - g § > . . ol
(4) entrenching What power do tribunals have’
unsqual systems, » Who can participate in disputes?
an

. *  Where do disputes take place?

(9) creating

inequalities 1n *  What is the role of domestic officials and
terms of who institutions in interpreting the law?

-
ratae the rilae
writes the rules 0 ﬂ('_

entrenching unequal systems and hindering the ability of domestic institutions
(including courts and legislators) to address inequalities

Implications due to:
. Who drafts the treaties? (e.g,. executive at federal level) With what input?

. Who interprets the treaties? (private arbitrators appointed by parties, not public
officials; not accountable to states; decisions not reviewable — errors of fact or
law can stand)

. What power do tribunals have? (power is significant due to the very vague
wording used in treaties; treaties represent a significant delegation of power to
arbitrators to give the treaties their content)

. Who can participate in disputes —

. Investors who bring the claim —

. The state — but who is the state? Often, the state entity who has control
over whether and how to defend the case, and whether to settle and on
what terms, is the federal government, and the executive branch; this is
a significant concentration of power, that can operate to the detriment
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of the power of other branches of government, and local government
officials;

. Other individuals and entities, even if they will be affected by the
outcome of the dispute, or their own rights are at stake, do not have any
right to participate in the dispute; cf approach taken in, e.g., US law of
permitting if not requiring intervention, both to hold the government
accountable and to ensure that non-parties aren’t negatively affected.

. Moreover, disputes can still take place confidentially, which limits the
ability of domestic citizens to follow the cases or their outcomes.

* Where do disputes take place —
* Often outside of the host country and in a language that is different from
the official language in the host country —affects who can follow the
dispute.

* What is the role of domestic officials and institutions in interpreting the law?

* Treaties allow for creative framing — domestic law questions can be framed
as breaches of international investment treaties. When investors do this,
they then ask tribunals to step inand provide interpretation of domestic
law contract, administrative, and legislative norms. The ISDS tribunals thus
can play a key role in shaping the contours of domestic law, not just
international law;

* E.g., tribunal interpretations of contracts; in domestic legal systems,
courts often police private contracts, and decline to enforce deals
that are so one-sided as to be unconscionable, or whose terms are
void as against public policy; I've reviewed various database of
international arbitral decisions, and haven’t found any case in which
a tribunal has agreed with a state’s argument that the underlying
contract was unenforceable on any of those grounds;

* E.g., tribunals are also being called to interpret questions of
domestic law. Recently, a case against Ecuador in which the tribunal
is interpreting an Ecuadorian environmental law which seeks to
enable companies to be held liable for pollution they have caused.
The company argues that the law cannot have any retroactive
effect, cannot result in the company being held liable for pollution it
caused prior to passage of the law. The government of Ecuador
argued, in contrast, that the law does indeed have that effect, and
can result in liability for past pollution. The question appears to be
unsettled under domestic law; the tribunal is thus responsible for
providing its novel interpretation:
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“The Tribunal considers that where a particular regime that can give
rise to damages claims has governed the conduct of a complex activity
such as hydrocarbons exploitation, although the standards can be
made more stringent with respect to activities engagedin after their
entry into force, in respect of attempts to impose tortious liability after
the fact, an operator can ingeneral be held only to the legal standards
that applied to its conduct at the time.” (para. 357).

This stance that the tribunal takes against post-conduct liabilityis
strikingly inconsistent with much of US law; indeed the US ort system
is based on a notion that individuals and enterprises can be held liable
for harm-causing conduct even if that conduct was technically legal at
the time. The notion is that the harm-doer has to pay compensation.
Here, in Perenco, the tribunal interpreting domestic law announces a
principle that such an approach will not be permitted. | would submit
that this is a side-effect of this system of outsourcing the judicial
function to private arbitrators.
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